
In Mann v    Paterson  
Constructions Pty Ltd 
[2019] HCA 32 the High 
Court clarified the      
availability of the          
restitutionary remedy of 
’quantum     meruit’ to a 
builder in the  specific  
circumstances where the 
builder terminates the  
contract following        
repudiatory behaviour of a 
home owner. 

 A literal translation of 
‘quantum meruit’ is ’the 
amount he deserves’.  It 
can be used to restore the 
value of the goods and     
services supplied by a  

A practical result of the  
election opportunity was that  
the contract did not act as a 
ceiling on the builder’s    
recovery and allowed him to 
be placed in a more          
favourable position than he 
could have achieved under 
the contract. 

 

The High Court has now 
held that a builder can claim 
on a quantum meruit but  
only where he had no       
accrued contractual right to 
payment.  Where there was a 
contract in place the builder 
was  limited to claiming his    
contractual entitlements. 

Contract is King—High Court restricts 
availability of quantum meruit   

Combustible Cladding—the floodgates are open 

The Owners SP 92888 v 
Taylor Construction 
Group and Frasers Putney 
[2019] NSWCAT is 
NSW’s first foray into the             
combustible cladding   
arena but is analogous to 
VIC’s  ‘absolute test for 
fitness for purpose’       
decision arising from the 
Lacrosse fires (Owners  
Corporation No.1 of 
PS613436T v LU Simon 
Builders Pty Ltd (Building 
and Property) [2019] 
VCAT 2 286.) 

In Taylor, the Tribunal was 
persuaded by an Owners 
Corporation that the      
external cladding to their    
building was not fit for 
purpose because it did not  
comply with the applicable 
codes and standards.  As a 
result the cladding was  
ordered to be removed and 
replaced.  

A full analysis of this    
decision including likely     
ramifications for the      
industry is at page 2. 
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builder which otherwise may 
be unfairly gained by a 
home owner. 
 
It had long been established 
that a builder, when         
terminating a contract for the 
owner’s breach or accepting 
the owner’s repudiatory  
conduct, could elect to claim 
his loss either as damages 
for breach of contract or as 
quantum meruit.    
 
In practice, a builder may 
have elected to claim on 
quantum meruit because he 
had underpriced the job and 
his loss of profits, as part of 
his damages, was minimal.  
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Facts 

The Applicant OC owned the 
common property  in a strata 
scheme in Ryde clad with     
Biowood, a product made from 
23% PVC and 70% reconstituted 
timber. 

The first respondent was the 
Builder and the second          
respondent a ‘developer’ under 
the Home Building Act 1989 
(HBA).  An interim occupation 
certificate only was issued on 8 
August 2016. 

The OC, as a successor in title to 
a developer enjoyed the benefit 
of the HBA’s s18B statutory 
warranties against both the 
Builder and the Developer and 
so the OC sued both for breach 
of the s18B warranties and 
sought a work order for the     
replacement of the external   
cladding because it was installed 
in breach of the statutory      
warranties.  

Issues for the Tribunal 

There were two issues for the 
Tribunal. 

1. Whether Biowood, as       
installed, was compliant 
with the applicable codes 
and standards? 

2. Even if the cladding was  
compliant, was the          
Biowood, as installed, a  
material which was fit for 
purpose. 

Fitness for Purpose 

The OC relied upon three of the 
s18B warranties in relation to the     
fitness for purpose argument: 

(b) all materials would be good 
and suitable for the purpose, 

f) that any materials will be     
reasonably fit for the specified 
purpose or result, and  

(c) that the work would comply 
with the HBA and any other law. 

It was agreed that ‘any other law’ 
included the BCA and the EPA 
and that the BCA required that all 
materials and construction be fit 
for the purpose for which they 
were intended.  

The OC’s submission was that if 
Biowood was not fit for purpose  
it followed that it was defective 
and in breach of s18B of the 
HBA. 

Expert evidence 

All parties relied upon significant 
amounts of expert evidence.  

At hearing, the OC contended that 
Biowood did not comply with the 
BCA because the material was 
combustible and had a real risk of 
fire spread.  

The Respondents agreed that    
Biowood was combustible and the 
BCA was the correct test, but      
submitted that there was no undue 
risk of fire spread.  

Interim Occupation Certificate 

The Respondents also argued 
that the issue of the IOC was 
conclusive and supported two 
submissions.  First, the Tribunal 
was bound by the IOC and must 
assume that the preconditions to 
its grant were met.  Second that 
the IOC created an irrebutable 
presumption of law and was con-
clusive evidence that all         
requirements had been met. 

The OC countered with various 
arguments including that an IOC 
is no more than an opinion by 
one person as to compliance and 
does not bind and cannot        
extinguish the jurisdiction of the 
Tribunal or the Courts. 

Findings 

Boyce SM gave short shrift to 
the Respondents’ arguments as 
to the IOC, said he was informed 
by the Lacrosse ‘common sense 
test’ and held: 

 the cladding did not comply 
with applicable codes and    
standards, 

 the cladding presented an 
undue risk of the spread of 
fire, and 

 the cladding material was 
not fit for the purpose for 
which it was used. 

This decision may offer some 
relief to Owners Corporations 
concerned about this issue.   

Statutory warranties and combustible cladding  
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https://www.google.com/imgres?imgurl=http%3A%2F%2Fwww.magazine.etnfocus.com%2Fwp-content%2Fuploads%2F2017%2F07%2Fupdating-information.jpg&imgrefurl=http%3A%2F%2Fwww.magazine.etnfocus.com%2F2017%2F07%2F05%2Fpreparing-agents-updating-information%2F&docid=2
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Security of Payment Legislation 
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 Home Building Act 1989—Major or Minor Defects 

The Building and Construction 
Security of  Payment        
Amendment Act 2018 is now in 
force and the most recent round 
of amendments are effective 
from 21 October 2019.   Notable     
amendments include the        
reintroduction of the statement 
that claims are made under the 
Act to all progress claims, 
whether the work is residential 
or commercial. 

The notation:  

‘This is a claim made under the 
Building and Construction    
Security of Payment Act 1999’  

should be noted on all claims 
made under contracts entered 
into after 21 October 2019.   

Contractors are encouraged to  
update their standard documents 
now so that they can take       
advantage of the SoPA. 

Harrison AsJ set aside the 
decisions of the Appeal Panel 
and remitted the matters back 
to NCAT for determination.  

Whilst this issue remains in a 
state of flux home owners are 
recommended to protect their 
position by the early issue of 
proceedings. 

The Appeal Panel’s decision in 
Ashton v Stevenson (discussed in 
issue 7, August 2019) has been 
subject to appeal.  

At first instance the Senior 
Member classified defects to the 
external balcony and cladding as 
major defects.    The Appeal 
Panel disagreed and held that 
those defects were ’minor’.  One 
effect of this decision was that 
those defects were subject to a 
two year limitation period and 
Mr Stevenson was out of time to 
make a claim.   

Mr Stevenson appealed to the 
Supreme Court.  The matter 
came before Harrison AsJ for 
hearing in November 2019. 

The first ground of appeal was 
that the Appeal Panel had      
incorrectly interpreted the test 
for establishing a major defect, 
set out at s18E (4) of the HBA.   

In submissions, Mr Stevenson put 
great emphasis on the legislative 
purpose of s18E (4) and relied 
upon the second reading speech to 
argue that Parliament had        
introduced the new ’major’ defect 
test to expand, and not restrict, 
the range of defects attracting the 
six year limitation period, and 
that it should be construed to give 
the fullest relief to consumers.  

Mr Stevenson also argued that the 
Appeal Panel erred because its 
interpretation of s18E (4)        
disregarded the words ‘likely to 
cause’ and the effect of this was 
that only defects that had already 
caused the consequences in s18E 
(4) were deemed to be major      
defects.    

The Court agreed with the       
submission on the interpretation 
of  and impact of the word 
‘likely’.  

  

[92]: At [96] the Appeal Panel 
again placed too great an emphasis 
on the present manifestation of the 
consequences under s18E(4)(a)(i) 
to (iii), despite the legislation also 
permitting defects which are ‘likely 
to cause’ those consequences to be 
major defects. 

Harrison AsJ 

Additionally, the introduction of 
a statutory right to contractors to 
make a payment claim following       
termination of a contract is   
welcomed.    

The former position, established 
by the Courts over many years, 
had caused concern to           
contractors because of its     
practical restriction of their 
rights to make a claim in these 
circumstances. 

https://www.google.com/imgres?imgurl=http%3A%2F%2Fwww.magazine.etnfocus.com%2Fwp-content%2Fuploads%2F2017%2F07%2Fupdating-information.jpg&imgrefurl=http%3A%2F%2Fwww.magazine.etnfocus.com%2F2017%2F07%2F05%2Fpreparing-agents-updating-information%2F&docid=2


 

Wishing you all a happy Christmas  
and New Year Holidays 

nbcl.com.au 

 NEW OFFICE and 
POSTAL DETAILS 

 

NBCL has moved from 
Brookvale to 

 Frenchs Forest 

 

Meetings are now held at  

Suite 3, Building 6, 

49 Frenchs Forest Road East 

Frenchs Forest, 2086 

 

Please send post to  

PO Box 150, Belrose,  

NSW 2085 

 

Telephone and email 
remains the same. 

02 9452 6298 

0408 277 073 

clare@nbcl.com.au 
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 CHRISTMAS and NEW YEAR OFFICE HOURS 
 

My office will be closed from: 

 

Tuesday 24 December 2019 to Tuesday 7 January 2020 

 

Wednesday 16 January 2020 to Tuesday 28 January 2020. 


