
In Gregorio v Cheale 

[2018] NSWCATAP 

118 the Appeal Panel 

revisited the issue of 

whether a seven year 

limitation period      

applied to statutory 

warranty claims    

where the contract 

was made before 1 

February 2012 and 

confirmed that it 

does.         

The appeal concerned  

a defective works 

claim by successors in 

title to an owner 

builder. 

In particular whether 

the purchasers had 2, 

6 or 7 years to claim      

damages for defective 

work against the    

vendors.     

In i t i a l l y ,  N C A T      

determined that the 

time limit was  either 2 

or 6 years and         

dismissed the claims 

for defects other than 

those it determined 

were major defects.    

The Appeal Panel‟s 

reasoning is discussed 

at page 2. 

Appeal Panel rules on controversy over 

statutory warranty limitation periods 

High Court restricts NCAT’s powers - 

in Burns v Corbett 

In Burns v Corbett 

[2018] HCA 15 the 

High Court          

unanimously held that 

NCAT does not have 

jurisdiction to hear 

matters between      

residents of different 

states, otherwise 

known as „diversity 

jurisdiction‟ (see     

section 75 (iv) of the 

Constitution.   In     

upholding the Court of 

Appeal decision the 

High Court determined 

that parts of the NCAT 
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Act were invalid  

where they purported 

to confer jurisdiction 

upon NCAT for      

matters between      

interstate residents.   

Further, under the 

Constitution, State 

Parliaments do not 

have the power to  

confer diversity      

jurisdiction on a      

administrative agency  

or tribunal  which is 

not a “court of the 

State.” 

Following the Court of 

Appeal decision NSW 

amended the NCAT 

Act in December 2017 

to  allow diversity        

jurisdiction matters to 

be referred to a court 

by NCAT.    

This means that    

building cases under 

$500,000 involving 

interstate residents 

will have to be        

determined by the   

Local or District 

Courts. 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2018/15.html?context=1;query=burns%20v%20corbett;mask_path=
https://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwj0srPQuv3bAhXGFZQKHYbuAocQjRx6BAgBEAU&url=https%3A%2F%2Fwww.istockphoto.com%2Fphotos%2Fstopwatch&psig=AOvVaw1odRhmJEK5X9mzWO1p2ose&ust=1530519219272429
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Appeal Panel rules on controversy over statutory warranty 

limitation periods 

Issue 

The issue in the appeal was 

whether the 2014 Amending 

Act operated retrospectively to 

reduce the limitation period for 

commencing breach of statutory 

warranty claims arising in    

connection with contracts     

entered into prior to 1 February 

2012. 

 

Facts 

The work in dispute was carried 

out by the Cheales under an 

owner builder permit obtained 

in April 2008.  The works were      

completed in February 2014.  In 

December 2014 Mr and Mrs 

Gregorio bought the property.    

The Gregorios, as successors in 

title to the owner builder, took 

the benefit of the statutory   

warranties contained within 

s18B of the Home Building Act 

1989. Defects emerged after 

sale and on 31 March 2016 the 

Gregorios filed an application 

for damages at NCAT. 

Amending Acts 2011 & 2014 

The Act was amended twice 

between the start of the works 

and the filing of the application 

by the Home Building     

Amendment Act 2011 and 

2014.   

Before the 2011 amendments 

successors in title had 7 years 

to enforce statutory warranties 

for all types of defects.  Time 

started to run on completion of 

the work. 

The 2011 Act wrought many 

changes of which two are   

pertinent to this matter. First 

the concept of „structural „ and 

„other‟ defects was introduced. 

Second the 7 year time period 

was  reduced to 6 years for 

structural defects and just 2 

years for others. 

The 2014 Amending Act 

tweaked this further by        

redefining „structural‟ defects 

to „major‟ defects.  The 6 year 

period for major defects was 

retained as was 2 years for all 

other defects. Time still started 

to run on completion of the 

work. 

Effect of the 2014 Act 

The Cheales argued that the 

2014 Act had another effect—

that any proceedings issued 

after the commencement of the 

2014 Act were restricted to 2  

or 6 year periods. The Cheales 

were successful in having all of 

the Gregorios claims not         

characterised as „major‟ defects 

dismissed. 

Appeal Panel reasoning 

The Gregorios appealed the 

limitation point.  Not in issue in 

the appeal was when the      

relevant limitation  period, in 

relation to completion of owner 

builder work, started to run. 

The Appeal Panel undertook a 

comprehensive analysis of the 

various iterations of the Act and 

the savings and transitional  

provisions in Schedule 4 of the 

Act and delivered a lengthy  

decision.   

In summary, the Appeal Panel 

determined that following the 

2011 Amending Act the 7 year 

period was expressly preserved 

by clause 109 resulting in two  

limitation periods. Further, that 

the 7 year  period was a        

substantive right and it could 

only be removed if there was a 

clear intention expressed in the 

legislature.   

The 2014   Amending Act did 

not expressly remove this right 

and it did not repeal clause 109. 
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In June 2018, after almost 

three years of consultation, 

the NSW Government re-

leased its proposals for the 

regulation of the short term 

letting industry, an industry 

that delivers an estimated $31 

billion per year to the      

economy but significant     

distress and disruption to 

strata residents by so called 

'party houses'. 

 

The proposed reforms include 

new planning laws, new     

provisions for strata scheme 

by-laws and an industry Code 

of Conduct and have been 

designed to ensure that local 

communities continue to gain 

from the economic benefits of 

short-term holiday letting, 

while protecting neighbours 

from anti-social behaviour. 

 

 

 

 

 

 

 

 

 

 

 

 

 

So what does this mean for 

NSW‟s unit dwellers - one of 

the most vocal of the industry 

stakeholders on this issue? 

 

The reforms remove all       

restrictions on genuine 

'sharing' enabling the renting of 

rooms when the host is present 

all year round.  Commercial 

lets are sanctioned for up to six 

months each year in Greater 

Sydney, and all year outside 

greater Sydney.   
 

Amendments to the Strata 

Schemes Management Act 

2015 are anticipated to clarify 

that by-laws can prohibit short-

term holiday lets for investor 

owned lots and OC‟s will be 

able to adopt the by-laws on a 

75% majority vote.  Perhaps 

not so easy when an  investor 

owns a proportion of a block. 
 

Strata News—Short Term Lets and the Naughty Corner 

The Code of Conduct will: 

 

 include a '2 strikes and 

you're out' policy—when 

hosts or guests commit 2 

serious breaches within 2 

years they face a 5 year 

ban and listing on the    

exclusion register or      

another naughty corner for 

Fair Trading 

 

 Address issues of noise, 

disruptive guests and     

effects on shared 

neighbourhood amenities 

 

 Apply to the Air BnB‟s of 

this world, letting agents, 

hosts and guests 

 

 Include a complaint system 

for neighbours, strata   

committees and OCs and a 

dispute resolution process 

to resolve complaints. 
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 “Under our „two strikes and you‟re out‟ policy, hosts 

or guests who commit two serious breaches of the 

Code within two years will be banned for five, and be 

listed on an exclusion register.” 

 

“These are the toughest laws in the country and will 

make sure residents are protected while ensuring that 

hosts who do the right thing are not penalised.” 

 

Minister for Better Regulation, Matthew Kean  
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Section 48MA of the Home Building Act 1989 says that rectification of 

defective residential work by the original builder is the „preferred       

outcome‟ of the proceedings.    

In Clements v  Murphy [2018] NSWCATAP 152 NCAT‟s Appeal Panel       

considered whether this principle extended to incomplete work as well 

as  defective work, and after the contract had been terminated.    

At first instance Senior Member Goldstein determined that s48 MA   

related only to defective work.  He considered that there was no good 

reason not to  implement the preferred outcome principle and ordered 

the builder to rectify 15 items of work. The Builder was also ordered to 

pay the    owners $45,054.79 for incomplete work. 

The Builder appealed.  The Appeal Panel determined that s48MA is „not 

intended to apply to work which is incomplete and cannot be           

characterised as defective work.‟ 

Practically speaking, the line between incomplete work and defective 

work can be very fine, leading to complications in this area. 

 

 The Principle of the Preferred Outcome 

 HOME DETENTION 

FOR BUILDER 

 

Another builder is cooling 

his heels after being found 

guilty of failing to obtain the 

mandatory cover under the 

Home Compensation Fund 

Insurance Scheme.  The 

Builder not only failed on the 

telephone obtain the 

insurance but he 

misrepresented to the home 

owners that he had by 

producing fraudulent 

certificates. 
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The much heralded reform of the mandatory Home Building             

Compensation Fund scheme is a set of amendments, designed to reform 

the industry and open it to private providers.   The cost of insurance 

cover must now be disclosed in the building contract.  This figure is the 

total amount paid to obtain the cover (including any brokerage costs, 

Contracts Corner 

Home Building Amendment (Compensation Reform) Act 2017 
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