
Affordable Housing 

and Urban Renewal  

are popular buzz 

words, encompassing 

a range of policies 

designed to           

accommodate a 

growing population 

in affordable housing 

near infrastructure 

and are an attempt to 

free up existing  

housing stock. 

 

Whilst initially slow 

in coming to the 

Beaches the effect of 

these policies are 

starting to be felt, 

and have been kick 

started by the    

Northern Beaches 

Hospital build. 

 

Affordable Housing 

 

First, the aim of    

urban release and 

affordable housing is 

to provide affordable 

rental opportunities.   

 

Affordable housing 

includes social    

housing, boarding 

houses, granny flats,  

and supportive      

accommodation.   

 

Incentives include  

expanded zoning     

permissibility, floor 

space ratio bonuses 

and non-

discretionary         

development         

standards. 

 

 

Urban Renewal 

 

Second, the aim of  

urban renewal, 

launched in part 10 of 

the SSMA 2015, is to 

encourage Owners 

Corporations  of small 

and ageing unit 

blocks, to apply to 

Court for a collective 

sale (or redevelop-

ment) order on only a 

75% vote of owners. 

 

Continued on page 2  

Affordable Housing and the Rise of the Granny Flat 

Are you ready for the Strata Building Defects Scheme?  

The reforms are an 

attempt to protect 

buyers of new strata 

lots from defective 

building works by 

facilitating the early 

identification and 
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 "More affordable rental 

housing helps families get 

ahead in the Sydney housing 

market.” 

The Hon. Anthony Roberts MP, 

Minister for Planning and 

Housing 14.03.18 

rectification of      

defects, thus leading 

to an improvement in 

the standard of           

construction of NSW 

residential strata. 

The commencement 

of the reforms,      

contained within the 

Strata Schemes   

Management Act 

2015, was delayed 

until 1 January 2018. 

But will this new   

regime be the magic 

bullet to fix to the 

defective work      

epidemic in NSW 

strata? ….. see page 2 
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The Scheme attempts to     

„insure‟ the risk of defective 

building work in residential 

strata properties over three    

stories by requiring developers 

to lodge a defects bond and to 

appoint building inspectors to 

carry out interim and final     

inspection reports.  These     

properties fall outside the Home 

Building Compensation Fund 

Scheme.  One result is that, 

when defects became apparent  

and if the developer or builder 

was insolvent, OCs and lot   

owners, were left with no      

recourse (high but often not dry). 

The lodgment of a 2% bond, by 

the developer is a condition  

precedent to the issue of an      

occupation certificate.  A         

developer is also obliged to     

appoint an inspector to carry out 

interim and final inspections (and 

produce reports) over a two year 

timeframe.   

 

Critics of the Scheme say that the 

bond is just not enough and     

developers may just price defects 

and the bond, into budgets.  The 

Scheme seems to impose         

unenviable obligations upon  

inspectors as they cannot be 

‟connected‟ to the developer and 

must act impartially (despite  

being paid by the developer).  It 

seems that conflicts will          

inevitably arise leading to further 

disputes. 

 

However, absent an extended 

time period for statutory        

warranty claims or perhaps the            

imposition of personal liability 

on directors of developer       

companies, the Scheme will just 

have to do. 

 Affordable Housing and the Rise of the Granny Flat 
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Are you ready for the new Strata Building Defects Regime?  

A granny flat is a self contained 

dwelling built on the same block 

of land as a principal dwelling.  

 

Granny flats are popular on the 

Northern Beaches and can be 

approved quickly by either an 

Accredited Certifier or the 

Council if they meet the       

Complying Development      

Provisions in the State           

Environmental  Planning Policy 

(Affordable Rental Housing) 

2009 (AHSEPP). 

 

Whilst restricted to 60 sqm 

(excluding decks) the flat can 

include 2 bedrooms, a lounge/

dining area, separate kitchen and 

bathroom.  Roof terraces and 

basements are not permitted and 

on the Beaches and are being 

opposed by both the community 

and councillors alike.   

 

One example, in December 

2017, is the Council‟s rejection 

of 378 studios for nurses and 

medical key workers.  The     

application included 19        

communal recreation rooms, 

landscaped terraces with herb 

and vegetable gardens, parking 

for 144 motorcycles, cars and 

bicycles, and a shuttle bus to and 

from the hospital at shift times. 

And on 27 February 2018   

Council rejected an application 

for 840 units (including 105  

affordable housing units), 

15,000 of retail/commercial use 

and a 8,000 m2 hotel. 

AHSEPP does not override bush 

fire or flood planning require-

ments. Consent cannot be with 

held if the site is 450 m2.  

 

Risks to bear in mind include 

potential capital gains tax on 

sale of the principal dwelling, 

creating a backyard eyesore and 

the potential effect on benefit 

payments to retirees.  

 

A boarding house is a series of 

rooms in a property, each limited 

to 2 adults.  Private bathrooms 

and kitchens are not compulsory 

although a communal living 

room is required where there are 

5 rooms or more.  Despite their 

urban advantages,  proposals for 

boarding houses are unpopular  
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 Building News In Brief  
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Uninsured building 

work—new check 

 

Whether a contractor 

takes out a Home  

Building Compensation 

policy can be critical.  

 

Therefore Fair Trading‟s   

recent launch of a brand new 

online search facility “HBC 

Check” is very welcome to 

home-owners and industry 

participants alike.    

This tool supplements the  

existing suite of     

consumer focused 

search facilities    

available at Fair   

Trading‟s website. 

 

Specifically it enables the 

verification of whether Home     

Building Compensation cover 

has indeed been taken out on  

residential building projects 

with a value exceeding 

$20,000 as required by the 

Home Building Act 1989.   

“NSW is experiencing a building 

boom, so it is critical that all relevant 

stakeholders are empowered to 

protect themselves against dodgy 

builders. 

“HBC Check also protects licensed 

builders and tradespeople against 

unfair competition and weeds out 

unscrupulous operators.” 

 

Minister for Finance, Services and 

Property Victor Dominello 

High Court revisits scope of Security for Payment claims  

In Probuild Constructions 

(Aust) Pty Ltd v Shade       

Systems Pty Ltd & Anor  

[2018] HCA 4 and in Maxcon 

Constructions Pty Ltd v 

Vadasz [2018] HCA 5 the 

High Court had cause to   

consider whether challenges 

to decisions of adjudicators 

under the SoPA could include 

non-jurisdictional errors of 

law.  

 

The SoPA legislation was  

enacted to facilitate cash flow 

to primarily subcontractors by  

providing a quick, cheap and 

informal procedure to settle 

payment disputes by          

adjudications.  

 

The High Court held that 

these principles could well be 

thwarted if  challenges by 

way of judicial review were 

available for every error of 

law.  The judicial review 

process has time and cost    

implications and may delay 

prompt enforcement of the 

determinations and negate the 

cash flow advantages. 

This is good news for        

subcontractors and suppliers 

serving claims on head     

contractors. 

 

This decision means that now, 

an adjudication determination 

can only be overturned if the 

head contractor can establish 

that the adjudicator did not 

have jurisdiction to determine 

the application in the first 

place.   One set of floodgates 

now appears shut. 



In Shum v The Owners Strata Plan No. 30621 [2017] NSWCATCD 68, 

a lot owner was awarded in excess of $55,000 damages for breach of 

the OC‟s duty to repair and maintain common property.   

 

The 30 August 2017 decision was one of the first to decide applications 

under the then relatively new section 106 (5) of the SSMA 2015. 

 

The OC appealed the decision challenging the jurisdictional finding 

and whether an award of damages could operate retrospectively.   

 

In The Owners Strata Plan No. 30621 v Shum [2018] NSWCATAP 15 

the Appeal Panel determined that: 

 

 a lot owner is entitled to recover reasonably foreseeable loss against 

an Owners Corporation in consequence of a breach of s106, 

 

 NCAT‟s jurisdiction to award damages to a lot owner in these    

circumstances is under section 232, 

 

 there is no monetary limit on the award of damages that can be 

made, 

 

 The s106 obligation is ongoing and may give rise to multiple causes 

of action, and 

 

 the SSMA 2015 is not retrospective and as a result NCAT has no 

power to make orders under either s62 of the old SSMA or for  

damage suffered prior to 30 November 2016.  

 

The finding as to retrospectivity resulted in a reduction in Mr Shum‟s 

damages from $55,943.24 to $28,034.11. 

 

This decision is welcome clarification for lot owners and Owners Cor-

porations alike but looks set to open this particular set of floodgates for 

an already busy Consumer & Commercial Division. 

Shum Appeal clarifies scope and operation of NCAT's 

jurisdiction to award damages to lot owners—section 106 

 Jail for Banned 

Builder! 
 

A builder banned from 

carrying out building 

work in NSW has been 

jailed for 18 months for 

just that - carrying out 

unlicensed building work 

in contempt of prior court 

orders. 

 

https://

www.finance.nsw.gov.au

/about-us/media-

releases/banned-builder-

matthew-geoffrey-rixon-

jailed 

This advice is general in nature and should not be relied upon. Liability limited by a scheme approved by Professional Standards Legislation 

 Expert Evidence in 

NCAT 
 

The NCAT Procedural 

Direction 3 was revised 

on 28 February 2018.  

This direction regulates 

the giving of expert 

evidence in NCAT and a 

copy of the current 

direction should be 

annexed to every expert 

report filed at the 

Tribunal. 
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